Permissible Closed Sessions

The Brown Act allows meeting in closed session only for specific matters as expressly authorized by statute.  (Government Code § 54962)  The authority for such sessions has been narrowly construed. The chart below contains the closed sessions most commonly used.  Further:

(1) Each item to be transacted or discussed must be briefly described on the agenda.  For some matters, additional information may be required.  (Government Code § 54954.2(a))

(2) "Safe harbor" language should be used.  (Government Code § 54954.5)  

(3) Prior to adjourning to closed session, a representative of the legislative body must orally announce the items to be discussed in closed session.  (Government Code § 54957.7(a))

(4) Once the closed session has been completed, the agency must reconvene in open session, where it may be required to report votes and actions taken in closed session.  (Government Code §§ 54957.1 and 54957.7(b))

Public Reporting of Action Taken in Closed Session

The Brown Act requires the local governing body to publicly report certain actions taken in closed session that are of a final nature, and the vote or abstention of each member present.  (see, Government Code § 54957.1)  Reports that are required to be made pursuant to this section may be made orally or in writing.  The chart below also describes the types of action that must be publicly reported, when the report must be made, and the information that must be reported.
Tip:  Consult legal counsel before conducting a closed session!
	Purpose of Closed Session
	Agenda Item Description
	Discussion or Action 

to Be Taken 
	Action Taken
	When to Report
	What to Report

	REAL ESTATE NEGOTIATIONS

§ 54956.8

(Note:  this only applies to real estate lease and sale negotiations; it does not allow meeting in closed session for negotiations involving other types of  contracts.)
	CONFERENCE WITH REAL PROPERTY NEGOTIATORS

(Gov. Code § 54956.8)
Property: (Specific street address, or if no street address, the parcel number or other unique reference, of the real property under negotiation)

Agency negotiator: (Specify names of negotiators attending the closed session) (If a specific negotiator is absent, an agent or designee may participate in place of the absent negotiator so long as the name of the agent or designee is announced at an open session held prior to the closed session.)

Negotiating parties: (Specify name of party (not agent))

Under negotiation: (Specify whether instruction to negotiator will concern price, terms of payment, or both)

§ 54954.5(b)

	To grant authority to its negotiator regarding the price and terms of payment for the purchase, sale, exchange, or lease prior to the purchase, sale, exchange, or lease of real property by or for the local agency.


	Approval of an agreement concluding real estate negotiations, pursuant to

§ 54956.8. 
	After the agreement is final:  1) at the same meeting where the body's own approval renders the agreement final; or 2) if final approval rests with the other party, as soon as the other party has informed the agency of its approval and only upon inquiry by any person.

§ 54957.1(a)(1)
	Report the approval given to the agency's negotiator, the substance of the agreement, and the vote or abstention of each member present.



	PENDING/EXISTING LITIGATION (NON-SETTLEMENT)

§ 54956.9(d)(1)
(Note:  "Litigation" includes any adjudicatory proceeding, including eminent domain, before a court, administrative body, hearing officer or arbitrator.)
	CONFERENCE WITH LEGAL COUNSEL- EXISTING LITIGATION   

(Paragraph (1) of subdivision (d) of Gov. Code § 54956.9)
Name of case: (Specify by reference to claimant's name, names of parties, case or claim numbers)

or

Case name unspecified: (Specify whether disclosure would jeopardize service of process or existing settlement negotiations)

§ 54954.5(c)

	To discuss with legal counsel pending litigation when discussion in open session would prejudice the agency in that litigation. This includes discussing with legal counsel litigation strategy, analyzing the facts of the case, etc.


	Approval given to legal counsel to defend any litigation, or to appeal or not appeal.


	Must be reported at the same meeting during which the closed session is held.

§ 54957.1(a)(2)


	Report must identify, if known, the adverse party(s), the substance of the litigation, and the vote or abstention of each member present.



	PENDING LITIGATION

(SETTLEMENT)

§ 54956.9(d)(1)
(Note: "Litigation" includes any adjudicatory proceeding, including eminent domain, before a court, administrative body, hearing officer or arbitrator.)
	CONFERENCE WITH LEGAL COUNSEL - EXISTING LITIGATION   

(Paragraph (1) of subdivision (d) of Gov. Code § 54956.9)
Name of case: (Specify by reference to claimant's name, names of parties, case or claim numbers)

or

Case name unspecified:

(Specify whether disclosure would jeopardize service of process or existing settlement negotiations)

(Note: the body shall state the title of or otherwise specifically identify the litigation to be discussed, unless the body states that to do so would jeopardize the agency's ability to effectuate service of process upon one or more unserved parties, or that to do so would jeopardize its ability to conclude existing settlement negotiations to its advantage. § 54967.9(c))

§ 54954.5(c)

	To discuss with legal counsel settlement of pending litigation when discussion in open session would prejudice the agency in that litigation.


	Approval given to legal counsel of a settlement of pending litigation, as defined in § 54956.9, at any stage prior to or during a judicial or quasi-judicial proceeding.
	After the settlement is final:

1) at the same meeting where the body accepts a settlement offer signed by the opposing party; or 2) if final approval rests with another party to the litigation or with the court, as soon as settlement becomes final and only upon inquiry by any person.

§ 54957.1(a)(3)
	Report the approval and substance of the agreement, and the vote or abstention of each member present.



	ANTICIPATED LITIGATION 

(SIGNIFICANT EXPOSURE TO LITIGATION)

§ 54956.9(d)(2) or (3)
(Note:  "Litigation" includes any adjudicatory proceeding, including eminent domain, before a court, administrative body, hearing officer or arbitrator.)

	CONFERENCE WITH LEGAL COUNSEL- ANTICIPATED LITIGATION  

(Paragraph (2) or (3) of subdivision (d) of Gov. Code § 54956.9)
Significant exposure to litigation: (Specify number of potential cases)
(In addition, prior to holding a closed session pursuant to

§ 54956.9(e)(2)-(5), the agency shall provide additional information on the agenda or in an oral statement prior to the closed session, as follows:

(B) Facts and circumstances, including, but not limited to, an accident, disaster, incident, or transactional occurrence that might result in litigation against the agency and that are known to a potential plaintiff or plaintiffs, shall be publicly stated on the agenda or announced.)

§ 54954.5(c)

	To discuss "existing facts and circumstances" that, in the opinion of legal counsel, significantly expose the agency to litigation if discussed in open session.  This includes discussing with legal counsel litigation strategy, analyzing the facts of the case, etc.

"Existing facts and circumstances" consists only of the following:

- The agency believes that facts creating significant exposure to litigation are not known to potential plaintiffs. 

(§ 54956.9(e)(1)).
- Facts (e.g., an accident, disaster, incident, or transaction) creating significant exposure to litigation are known to potential plaintiffs. 

(§ 54956.9(e)(2)).
- A claim or other written communication threatening litigation is received by the agency. (§ 54956.9(e)(3)).
- A person makes a statement in an open and public meeting threatening litigation. 

(§ 54956.9(e)(4)). 

- A person makes a statement outside of an open and public meeting threatening litigation, and an agency official having knowledge of the threat makes a contemporaneous or other record of the statement prior to the meeting. 

(§ 54956.9(e)(5)). 
	
	
	

	ANTICIPATED LITIGATION 

(INITIATION OF LITIGATION)

§ 54956.9(d)(4)
	CONFERENCE WITH LEGAL COUNSEL- ANTICIPATED LITIGATION 

(Paragraph (4) of subdivision (d) of Gov. Code § 54956.9)
Initiation of litigation: (Specify number of potential cases)
§ 54954.5(c)

	To discuss litigation that the agency has decided to initiate or to decide whether to initiate litigation.
	Approval given to legal counsel to initiate or intervene in a lawsuit or to enter into a lawsuit as an amicus curiae, pursuant to § 54956.9. 


	Must be reported at the same meeting during which the closed session is held.

§ 54957.1(a)(2)
	Report must identify, if known, the adverse party(s), the substance of the litigation, and the vote or abstention of each member present.  

However, the report need not  initially identify the action, the defendants, or other particulars, but shall specify that the direction to initiate or intervene in an action has been given and that the action, the defendants, and the other particulars shall, once formally commenced, be disclosed to any person upon inquiry, unless to do so would jeopardize service of process on the adverse party(s), or the ability to conclude existing settlement negotiations to the agency's advantage.



	SECURITY THREATS

§ 54957(a)
	THREAT TO PUBLIC SERVICES OR FACILITIES

(Gov. Code § 54957)
Consultation with: (Specify name of law enforcement agency and title of officer, or name of applicable agency representative and title.)
§ 54954.5(e)

	To consult with the Governor, Attorney General, district attorney, agency counsel, sheriff, or chief of police, or their respective deputies, or a security consultant or a security operations manager, on matters  posing a threat to the security of public buildings, a threat to the security of essential public services, including water, drinking water, wastewater treatment, natural gas service, and electric service, or a threat to the public's right of access to public services or facilities.


	
	
	

	PERSONNEL MATTERS

§ 54957(b)
(Note:  "Personnel" includes employees, but not elected officials. 

"Personnel" also includes certain independent contractors, such as an individual/firm that functions under the normal supervision and reporting requirements for an employee as opposed to an individual who performs a task free of such day-to-day constraints. 

Caution: a body may not meet in closed session when it is not assigned responsibility in connection with the hiring, firing, evaluation, etc. of the individual.)

	For all: (Gov. Code § 54957)

PUBLIC EMPLOYEE APPOINTMENT 

Title: (Specify description of position to be filled)

PUBLIC EMPLOYMENT

Title: (Specify description of position to be filled)

12/17/2013
PUBLIC EMPLOYEE PERFORMANCE EVALUATION

Title: (Specify description of position being reviewed)

PUBLIC EMPLOYEE DISCIPLINE/DISMISSAL/

RELEASE

(No additional information is required in connection with a closed session to consider discipline, dismissal, or release of a public employee.  Discipline includes potential reduction of compensation.)
§ 54954.5(e)
	To consider the appointment, evaluation of performance, discipline, or dismissal of a public employee or to hear complaints or charges brought against the employee by another person or employee unless the employee requests a public session.

As a condition to holding a closed session on specific complaints or charges brought against an employee by another person or employee, the employee shall be given written notice of his or her right to have the complaints or charges heard in an open session rather than a closed session, which notice shall be delivered to the employee personally or by mail at least 24 hours before the time for holding the session.


	Action taken to appoint, employ, dismiss, accept the resignation of, or that otherwise affects the employment status of a public employee, pursuant to § 54957.
	Must be reported at the same meeting during which the closed session is held.

Exception: The report of a dismissal or of the non-renewal of an employment contract shall be deferred until the first meeting following the exhaustion of administrative remedies, if any (such as grievance procedure, hearing, or other due process procedures, etc.). 

§ 54957.1(a)(5)


	Report must identify the action taken, title of position, and the vote or abstention of each member present.  However, do not report the dismissal or nonrenewal of an employee until the employee has first exhausted any right the employee may have to a hearing or other administrative remedies.

	LABOR NEGOTIATIONS

§ 54957.6
	CONFERENCE WITH LABOR NEGOTIATORS  

(Gov. Code § 54957.6)
Agency designated representatives: (Specify  names of designated representatives attending the closed session) (If a specific representative is absent, an agent or designee may participate in place of the absent representative so long as the name of the agent or designee is announced at an open session held prior to the closed session.)

Employee organization: (Specify name of organization representing employee or employees in question)

Unrepresented employee: (Specify position title of unrepresented employee who is the subject of the negotiations)

§ 54954.5(f)
	To discuss with its agency designated representative salaries, salary schedules, or compensation paid in the form of fringe benefits of its represented and unrepresented employees, and, for represented employees, any other matter within the statutorily provided scope of representation.


	Approval of an agreement concluding labor negotiations with represented employees pursuant to § 54957.6.
	Must be reported after the agreement is final and accepted by the other party at the same meeting or at the first public meeting thereafter when this occurs.

§ 54957.1(a)(6)
	Report must identify the item approved and the other party(s) to the negotiation.
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